
I
n recent years, the books and records pro-

vision of the Foreign Corrupt Practices Act 

(FCPA) has taken on new life, as both the 

Department of Justice and the Securities 

and Exchange Commission (SEC) have 

announced their intention to bring more charg-

es, especially against individuals, for violations 

of this section of the FCPA.1 A review of recent 

enforcement actions reveals that the Justice 

Department and the SEC consider the books 

and records requirements violated whenever 

corrupt payments are made to a foreign official 

and recorded in a corporation’s books as any-

thing other than a “bribe,” including, but not 

limited to, such things as commissions, social 

payments, or after sales service fees.2 This 

article proposes that the books and records 

provision is, in fact, narrower than the Justice 

Department and the SEC interpretations suggest, 

and argues that both agencies may be using the 

provision to punish behavior falling outside the 

FCPA’s reach.  

It has become fairly common practice for 

FCPA defendants to resolve enforcement actions 

out of court. Consequently, there has been little 

judicial interpretation of the books and records 

provision, and thus, it can be challenging for 

a defendant to refute the government’s legal 

assertions. This article attempts to sketch the 

limitations of the books and records provision 

in the hopes of providing helpful guidance to 

both corporate and individual defendants. 

Books and Records Provision

The FCPA was enacted in 1977 in order to 

deter and punish the bribery of foreign officials. 

In an effort to bolster the effectiveness of the 

FCPA’s anti-bribery provisions, Congress added 

the books and records provision, which com-

pels publicly-traded companies to “make and 

keep books, records, and accounts which, in 

reasonable detail, accurately and fairly reflect 

the transactions and dispositions of the assets 

of the issuer.”3 The provision applies to “issu-

ers,” defined as companies that have a class of 

securities registered pursuant to the Securities 

Exchange Act of 19344 or that are required to 

file reports with the SEC in accordance with the 

Exchange Act.5 Additionally, if an issuer holds 

more than 50 percent of the voting power of 

a subsidiary, that subsidiary’s compliance is 

also required.6 

The books and records provision demands 

“reasonable detail” in corporate recordkeeping 

at a “level of detail and degree of assurances” 

sufficient to “satisfy prudent officials in the con-

duct of their own affairs.”7 Unlike many other 

securities laws, the books and records provision 

does not include a materiality element. 

Establishing a criminal books and records vio-

lation by an individual involves proving, beyond 

a reasonable doubt, that (1) the record at issue 

was subject to the recordkeeping provisions; (2) 

the record was inaccurate, and the inaccuracy 

was something that a “prudent” record keeper 

would have deemed unsatisfactory; and (3) if the 

record is deemed false, the individual charged 

with the violation willfully caused that falsity, 

knowing that it was, in fact, false. In a criminal 

case against an issuer, the requirements are the 

same, except that the government does not need 

to prove willfulness.8 Civil liability is assessed 

by a “preponderance of the evidence” standard 

and, with respect to individuals, requires the 

government to prove knowledge or reckless-

ness, though not willfulness.9 A civil case against 

an issuer however, requires the government to 

prove only the first two of the above factors, 

rendering the books and records provision a 

strict liability statute when applied to issuers 

in a civil action.

Although at first glance the elements of a 

books and records violation appear simple, 

a closer look at each of the components 

reveals that the government’s burden is 

quite challenging.

Defining Books and Records

There are multiple textual arguments avail-

able that curtail an aggressive reading of the 

books and records provision. One concerns 

the definition of “books and records” itself. 

The recordkeeping provisions do not define 

“book or record,” but definitions for these 

terms can be found in the larger Exchange Act: 

“accounts, correspondence, memoranda, tapes, 

discs, papers, books, and other documents or 

transcribed information of any type whether 
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expressed in ordinary or machine language.”10 

While the Exchange Act’s definition is expan-

sive, the books and records provision of the 

FCPA must be read more narrowly, as its reach 

is limited to only those books and records that 

reflect “transactions and dispositions of the 

assets of the issuer.”11 Further, the SEC has 

stated that only those records that relate to 

the internal control objectives specified in the 

Exchange Act are within the purview of the 

recordkeeping provision.12 Thus, practitioners 

should thoughtfully consider whether the inter-

nal reports, emails, due diligence investigations, 

invoices, and other records pointed to by the 

government as purportedly containing false 

information fall within this narrow scope. The 

origin of the documents should also be consid-

ered, as only an issuer’s records are subject to 

the statute. 

Defining Falsification

Defendants may also contest what it means 

to “falsify” a book or record.13 Once again, 

the statute is silent as to the meaning of this 

term. But, in United States v. Jensen, the Justice 

Department submitted a brief to the U.S. Court 

of Appeals for the Ninth Circuit declaring that 

the recordkeeping provision “makes clear that 

it prohibits conduct that is inevitably nefarious. 

[The statute] prohibits ‘falsification[,]’ not ‘inac-

curately recording’ information.’”14 The Justice 

Department then cited Webster’s Dictionary for 

its definition of falsify: “to engage in misrepre-

sentation or distortion.”15  

While the SEC and the Justice Department 

aggressively define a “false” record as one that 

does not adhere to their preferred account-

ing standards, it is important to remember 

that it is the government’s burden to prove 

that a defendant’s accounting practices are 

unacceptable.16 Because accounting rules 

differ from region to region, or even within a 

single corporation, defense attorneys should 

consult with local accounting firms that can 

provide expert testimony concerning locally 

accepted standards. 

Indeed, the district court in United States v. 

Reyes held that a defendant must be allowed to 

present evidence that a particular accounting 

rule “provided insufficient guidance for Defen-

dants to have determined with any confidence” 

what the proper accounting entry might be.17 If 

the accounting rule itself is unclear, there can 

be no violation. 

Additionally, consultation with a local 

accounting firm is good practice because the 

government must also prove that the purported 

falsity is one that would offend “prudent officials 

in the conduct of their own affairs.” If the con-

tested entry is one that, under local practices, 

would have been considered acceptable or to 

contain only negligible error, the government 

has failed to carry its burden.

Defining Intent

Mens rea arguments provide additional 

opportunities for defense. While a civil viola-

tion imposes strict liability upon an issuer, the 

government must prove a heightened burden 

in criminal cases and when bringing a civil case 

against an individual. 

In a criminal case against an individual, the 

government must prove both willfulness and 

knowledge, meaning the individual voluntarily 

made false entries that he or she knew were false 

in the issuer’s books and records. The defendant 

need not be aware of the specific statute he or 

she may be violating. It is sufficient that he  knew 

his conduct was generally unlawful.18 Coupled 

with the government’s burden of demonstrat-

ing that the accounting principles employed 

were imprudent, the willfulness requirement 

may offer significant leeway to defendants who 

performed the ministerial or bookkeeping tasks 

that purportedly disguised the unlawful con-

duct of others. As the government has admit-

ted, willfulness “requires additional proof of the 

‘evil-meaning mind’ on which criminal liability 

is usually based.”19   

In all criminal cases, including those against 

an issuer, as well as in civil cases against an 

individual, the government must prove knowl-

edge.20 The defendant must be cognizant that 

a falsification is taking place; awareness is not 

satisfied by the defendant merely learning of 

the falsification after the fact, or by the falsifica-

tion falling under the defendant’s general area 

of responsibility.21 Instead, proving knowledge 

requires the government to demonstrate that 

the defendant “was aware of the falsification 

and did not falsify through ignorance, mistake, 

or accident.”22  Indeed, when drafting the books 

and records provision, the U.S. Senate was ada-

mant that the statute was “not intended to make 

unlawful conduct which is merely negligent.”23  

The Ninth Circuit has further clarified the 

government’s burden with respect to intent in 

a criminal case, stating, 
[The defendant’s] presumed knowledge of 
GAAP as a qualified CFO does not make him 
criminally responsible for his every con-
ceivable mistake. If simply understanding 
accounting rules or optimizing a company’s 
performance were enough to establish sci-
enter, then any action by a company’s chief 
financial officer that a juror could conclude 
in hindsight was false or misleading could 
subject him to fraud liability without regard 
to intent to deceive. That cannot be.24 

Notwithstanding the above, willful blindness 

or knowing disregard will establish the requisite 

knowledge.25 Furthermore, while the books and 

records provision does not contain a materiality 

requirement, the materiality—or lack thereof—

of the contested accounting may be considered 

when evaluating a defendant’s intent.26 

Finally, a good-faith belief that a record is 

accurate is a defense to a recordkeeping viola-

tion. According to the court’s instructions to 

the jury in United States v. Reyes, “[g]ood-faith 

on the part of [the defendant] is inconsistent 

with a finding that [the defendant] knowingly 

or willfully committed…the alleged offenses.”27 

Instead, “if the evidence in the case leaves you 

with a reasonable doubt about whether [the 

defendant]…possessed a good-faith belief that 

the alleged false or misleading statements were 
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in fact accurate, you must find [the defendant] 

not guilty on that count.”  

Good faith is thus a rather strong defense for 

certain defendants, especially since it remains a 

defense “even if a defendant’s belief in the proof 

[sic] of his statements was one that a reasonable 

person would not have embraced.”28 Addition-

ally, evidence of good faith can include reliance 

on counsel’s advice. The good-faith instruction 

given to the jury in United States v. Thompson 

addressed this scenario:

[T]he defendants would not be willfully 

doing wrong if, before taking any action with 

regard to the alleged offenses, the defen-

dants consulted in good faith with…counsel 

whom the defendants considered compe-

tent, made a full and accurate report to 

those attorneys of all material facts of which 

the defendants had the means of knowledge, 

and then acted strictly in accordance with 

the advice given by those attorneys.29

Conclusion

The above analysis aims to refute the asser-

tion that a books and records violation inevitably 

follows bribery of a foreign official. The govern-

ment’s burden is simply not that easy. Instead, 

defense attorneys should carefully parse the 

government’s analysis, looking critically at the 

type of documents offered as indicative of a 

false entry, the underlying accounting principles 

involved in making the entry, and the specific 

questions of willfulness and knowledge as they 

relate to each individual defendant. Addition-

ally, evidence of good faith, or reliance on 

professional advice, should be sought out and 

communicated to the government. The Justice 

Department and the SEC cannot make law by 

prosecutorial fiat, and defendants should not 

shy away from challenging overbroad assertions 

of illegality.  
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